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L ACTIONS RECOMMENDED

This Report recommends that the Commission make additional reason-to-believe

findings against Peter Cloeren, but take no further action against him and Cloeren, Inc.;

and take no further action against

other respondents.

I BACKGROUND

. MUR 4783 was generated by a combined complaint and sua sponte submission filed by
Peter Cloeren, a'bu.sinessman from Orange, Texas, and his company, Clberen, Inc. Mr. Cloeren

admitted that he approved, and his company made, prohibited contributions through Clo_erem Inc.
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employees to the Babin Committee in 1996, and alleged that congressional candidate

Dr. Brian Babin,' campaign official Walter Whetsell,

and others committed violations of the Act in connection with these and other prohibited.

contributions.

On July 20, 1999, based on the allegations contained in these complaints, the

_C_ommiésion made tWo sets of reason-to-believe findings. The first set of reason-to-believe

findings was based on allégations in the Cloeren complaint that Dr. Babin, Mr. Whetsell and

others, particularly Rép. DeLay assisted Mr. Cloeren in making
other illegal indirect contributions to the Babin Committee by establishing various schemes to
channel contributions to the Babin Committee through

two other campaign commiittees.

! Dr. Babin ran for the open House seat in Texas' Second District in 1996. He won the primary and run-off
elections, but lost the general election in November. Dr. Babin ran for the same office again in 1998, losing the

general.election. .
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The second set of findings, which is the exclusive focus of this Report, was based on |
allegations that do not appear to involve ~ The Commission found reason to believe that
Peter Cloeren, as an officer of Cloeren, Inc., knowingly and willfully violated 2 U.S.C. § 441b(a),
and that Cloeren, Inc. knowingly and willfully violated 2 U.S.C. §§ 441b(a) and 441f by making
prohibited corporate contributions through Cloeren, Inc. employees and members of their
families, to the Babm Committee. The Commxssnon also found reason to beheve that the -
employees and relatives who were reioxbursed, a total of 32 individuals, each violated 2 U.S.C.
§ 4411 by allowing their names to Be' iised to effect contributions in the name of another. '

I_-' urther, the Commission found reason to believe that Walter Whetseli knowingly and
wil_lful]y violated 2 U.S.C. § 441f by assistiné Cloeren,_ Inc. in ma_king corporate. contﬁbotions to
the Babin Committee in the name of another, and that Brian Babin and the Babin Committee
knowingly and willfully violated 2 U.S.C. §§ 441f and 441b(a) by aseisting Cloeren, Inc. in
making corporate contribitions in the name of another and by accepting them, and knowingly
and willfully violated 2 U.S.C. § 441b(a) by accepting a corporate contribution when Cloeren,
Inc. paid for Rep. Tom DeLay to fly to a Babin c_ornpaigrl event on August 29, 1996. Based on
Mr. Cloeren’s admission that his company o'aid for this flight, the Commission foend reason to

believe that Peter Cloeren, as an officer, and Cloeren, Inc., knowingly and willfully violated -

2 U.S.C. § 441b(a).



>||"" B L e e

-

MUR 4783 4
GCR #5 '

On December 16, 1999, the Commission authorized document subpoenas and

- e .- -

interrogatories for Brian Babin, Walter Whetsell and the Babm Commmee see GCR #2in

MUR 4783, dated December 10, 1999, .

These respont_lents haye substantially complied with the Commission’s dis_co_very requests, | .
and the depositions of Dr. Babin and Mr. Whetsell have been completed. This Officé has also
interviewed several Cloeren, Inc._ employees, family members of employees, B_abln Committee
employees ahd-representatives, and other persons who either may have been involved with éncl/or
had some knowledge of tbe activities at issue. On January 26, 2000, the Commission determined

to take no further action agamst 2] of the 32 Cloeren, Inc. employees and fam:ly members who

_ allowed their names to be used to effect eomnbutxons from the corporation to the Babm .

Commmee. See GCR #4 in MUR 4783, dated January 20, 2000. The Commxssnon made this -
determination based on the lack of active involvement by these employees in the corporate
reimbursement scheme. Id., see also GCR #3 in MUR 4783, dated December 17, 1999.

While the evidence gathered during the in_yestiza;ipn of this. matter supports manv of the..
reason-to-believe findings made by the Commission, this Office believes there-is insufficient

evidence to prove the more serious allegations made in the Cloeren complaint a_gainst Brian

" Babin, Walter Whetsell and the Babin Commiittee, i.e., those that provided the basis for most of
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the knowing and willful findings summarized above. The involvemt of each respondent in the
alleged activities is discussed in greater detail below. |
III. DISCUSSION

A. wmm

Before filing the complaint in this matter, Peter Cloeren and Cloeren, Inc. pled guilty in
U.S. District Court for the Eastem Dlstnct of Texas to nnsde-t-m;a-nor-vlolanons in connectx:n ‘
thtn having made $37,000 in corporate contributions in the name of others to the Babin
Committee in 19956141996, Mr. Cloeren and Cloeren, Inc. each were fined $200,000 and

Mr. Cloeren vtras sentenced to 100 hours of community service and two years probation.
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It is the view of this Oﬁee that, throughout the course of this mvesugatlon, these

" respondents, through their counsel, have fully cooperated w1th the i mvestlgauon of thxs matter.

This cooperation has generally taken the form of answering informal interrogatories, complymg

~with informal document requests, and providing other information upon request auﬁng phone
conversations with staff of this Office. The information gathered by this Office is discussed in
this Report as it relates to each of the other_respendems in this matter.

With regard to Mr. Cloeren and his company, the primary issue left unresolved at the time

. of the reason-to-believe findings was the discrepaney between the amount of reimbursed

contnbuuons referenced in the plea agreement (837,000) and the higher amount arrived at by this .
Office ($48 000), whlch was based on a contribution chart attached to the respondents complamt
as well as the Babin Commntee s disclosure reports. In response to this Office’s request for
further clarification, counsel explained that certain figures in the contribution chart were in error;
specifically, some of the employee contributions listed in the chart apparently hael not been

reimbursed or were smaller than originally reported. See Attachment 2 (Letter from counsel |
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dated August 13, 1999); Attachment 3 at 1-2 (Response to Question 1). Counsel’s explanation is
consistent with other information received by this Office, including the responses of the
employee respondents and materials received from the Dep;rtmt of Justice (“DOJ™) in
connection with its prosecution of the criminal matter in East Texas.* Counsel provided this

Office with a revnsed chart of contributions totaling $37, 000 see Attachment 3at17-18, whlch

matches the amount referenced in the plea agreement.

_ The revised contribution chart also indicates that seven of the 28 persons who wrote

_ ‘checks to the BabinCotamittee — involving $10,000 of the total contribution amount — were

personally reimbursed by Mr. Cloeren. See Attachment 3 at 18. Because the sua sponte
submission and the plea agreemeet documents focused on Mr. Cloeren’s role as CEO of Cloeren,

Inc. without specifically identifying him as a source of any contribution reimbursements, the First

. GCR analyzed Mr. Cloeren’s liability only with regard to his officer status. Based on the

clarification provided by counsel, supported by infofmation provided by Mr. Cloeren to |
investigators from the Federal Bureau of Invesngatxon (“FBI") see Attachment 4 at 2 (FBI
interview with Peter Cloeren), tlus Ofﬁce recommends that the Commission find reason to

believe that Peter Cloeren, in his personal capacity, knowingly and willfully violated 2 U.S.C. -

. § 441f by making contributions in the name of another person. Because Mr. Cloeren had already

‘ By letter dated March 29, 2000, from Lawrence M. Noble to the Assistant Director of the FOIA-Privacy
Act Unit of the DOYJ, this Office requssted disclosure of ait docaments incutmecrion-with the criminad-proscckion ofs».. -
Mr. Cloeren and Cloeren, Inc. The materials received by this Office through DOJ, attached to this Report as
appropriate, include FBI 302s, interview transcripts, court documents, memoranda and other similar records.

s The revised contribution chart indicates that two other corporations — Cloeren Transportation Services, Inc.,
and Chaparral Films, Inc. — may have been sources of some of the reimbursements. As noted in the First GCR, these
companies formerly were subsidiaries of Cloeren, Inc., wlneh has taken responsnbllny for all the corporate
reimbursements at issue. _

(cont'd. next page)
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contributed the maximum amount to the Babin Comimittee for the elections to which the

reimbursed contributions at issue were designated (the 1996 nun-off in May and the general

| election in Novber), this Office also recommends that the Commission find reason to beheve

that Peter Cloeren knowingly and wxllfully violated 2 U.S.C. § 441a. This Office notes that

these additional ﬁndmgs should not necessarily be viewed as mcreasmg Mr. Cloeren s habxhty in

this matter, because the total amount in vxolatlon ($37,000) remains the same, whether he

personally rem:bl_u'sed the contributions or consentegl to their reimbursement through

Cloeren, Inc. ~ =—=-

Mr. Cloeren has also clarified the procéss by which the corporate reimbursements
occurred. Based on news reports and other information available at the time, the First GCR
stated that the employees appeared to have been reimbursed through false travel and expense
vouchers by Cloeren, Inc. Rather, according to counsel, the contributions were made through
bonuses. After an employee wrote a contribution check to t}_xe Babin Committee, the chief
financial officer for Cloeren, Inc., Paul Peveto, “would prepare a check for a bonus to the
‘employee. In some cases tﬁe bonus matched the amount of the contribution. In others, the t;onue

was ‘grossed-up’ to cover the employee’s federal income tax liability on the bonus.” Attachment
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3 at 3. This description is generally consistent with other information that has come into
possession of this Office, including FBI interviews with various Cloeren employ.ees, see
Attachment 4 at 50, 59, 73 (FBI interview;s with Mike Lucia, Joe Sanders and Thang Vu), as well
as informal interviews with them by staff of this Office.” See, ¢.g., Attachment § at 11-14 (FEC
interview with Paul Peveto).

As dxseussed below, while certain mformatxon pmwded by M. Cloeren could not be

corroborated, it appears that he has fully cooperated with the Commxsslon by making a good faith

effort to provide all théinformation requested by this Office, particularly in clarifying and

supplementing previous responses and submissions. Accordingly, in view of Mr. Cloeren’s.

cooperation’ m this matter, as well as the $400, 000 in fines already paid by him and his company

in the criminal proeeedmgs, this Oﬁiee recommends that the Commxssnon take no further aetlon
against Peter Cloeren and Cloeren, Inc., send an admonishment letter and close the file thh
regard to them.

B.  Briap Babin, Walter Whetsell and the Babin Committee )

t. Reimbursement of contributions of Cloeren. Inc. em.ploms and relatives

Peter Cloeren alleged in his complaint that when he first met Brian Babin in December
1995, Dr. Babin asked Mr. Cloeren to raise $50,000 for his campaign. In response to

Mr. Cloeren’s offer to write a corporate check to the campaign, Dr. Babin allegedly told

! The payments made to each reimbursed employee were apparently large enough to cover not only that
employee’s contributions made to the Babin Committee, but also any such contributions made by the employee’s
relatives. See, e.g., Attachment 4 at 32-33, 58-59, 73 (FBI interviews with Gertie Mae Ewing, Joe Sanders and

Thang Vu).
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Mr. Cloeren that contributions could only come from individuals, stated that he did not care
where the contributions came from, and suggested that Mr. Cloeren “work with loyal employees”
to raise the funds. Mr. Cloeren interpreted Dr. Babin’s remarks as implying that Mr. Cloeren -

should “funnel the company money through these employees.” Following this conversation,

Mr. Cloeren asked several employees to make contnbutlons to the Babin Committee, whlch were

reimbursed by the corporation. Mr. Cloeren recalled that Dr. Babm personally ptcked up the

conduit contribution checks at Cloeren, Inc.’s facilities.

Mr Cloeren fafther alleged that after the March 6, 1996 pnmary. whlch resulted in a run-’

off electton in May, Dr. Babin asked Mr. Cloeren to get more “loyal employees™ to write

- contnbutlon checks. Mr. Cloeren states that he again understood Dr. Babin to be suggesting a

funneling scheme. Mr. Cloeren again asked several employees to make contributions, which

were reimbursed by the: eprperatioh. After Dr. Babin’s victory in the May run-off, Dr. Babin
wrote Mr. Cloeren asking him to raise more funds. Mr. Cloeren admitted that, daring the
summer and fall of 1996, Cloeren Inc. lllegally renmbursed several more contnbuttons made by
its employees to the Babin Commmee Mr. Cloeren clanmed that when he discussed these
contributions with Dr. Babin during this time, Dr. Babin acknowledged that the contributiona
were being rnade by Cloeren, Inc. through company employees, and assured Mr. Cloeren that
“this is the way everyone raises campaign funds and that they would not “get cartght."’ éee -
Complaint. In his response to this Office’s request for additional details about these discttssions,
Mr. Cloeren stated that Dr. Babirr advised him to “be careful how you do this . . .” and to “find

some employees that we can trust.” Attachment 3 at 12.



.-"/ .

B OO, M, M

MUR 4783 11
GCR #5

In the fall of 1996, according to Mr. Cloeren, Dr. Babin personally phoned him to ask for
employment information about the contributors. Dr. Babin allegedly informed Mr. Cloeren that |
“it would look better” if contributors coulo be listed as working for other companies, so it would
be less likely that the reimbursement scheme would be uncovered. Mr. Cloeren claimed that he

also discussed the reimbursement of company employees w:th Walter Whetsell, who acted both

as a campaign manager and political consultant for the Babm Comm:ttee dunng 1996
In early 1998, after Mr. Cloeren became aware of the federal mvestxgatxon mto the _

contributions to the Babin Comnuttee, he agreed to cooperate with the FBI Accordtng to
Mr. Cloeren, FBI mvesngators taped a phone conversation he had with Dr Babin, in wluch -
Dr. Babin made certain incriminating statements, e.g., that ““it was a good thing [Dr. Babm] and
his son picked up all the checks in person or else the government would have us-on mail fraud
charges as well.” See Complaint. Mr. Cloeren claitned that the .investigators then recorded a -
phone conversation between himself and Walter Whetsell, in whicn Mr. Whetsell confirmed
Dr. Babin’s knowledge of tl_1e conduit contrioutions. Documents provided by the DOJ confirm
that such recordings were made by the FBI usi_ng a cassette recorder. See Attachment 4 at 9-t0.
Mr. Cloeren provided further details about the substance of these conversati_ons pursuant to a
request by this Office. See Attachment 3 at 14-16 (Response to Question 7). ' Couns'e_l later
provided a transcript of these conversations after listening to the tape recortii'ngs at the FBI's
Beaumont ('rexas) Resident Agency. Attachment 6. | .

~ The atl_egations in Mr. Cloeren’s complaint substantially conform to the information he
provided to the FBI in early 1998, see Attachment 4 at 1-8, as well as the ﬂleéaiom in a swom

affidavit he submitted to the House of Representatives Committee on Government Reform and
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Oversight in August 1998, which was appended to the First GCR. In response to this Office’s
inquiries for more information about the meetings between Mr. Cloeren and Dr. Babin orl Babin
Committee representatives, Mr. Cloeren stated that he possessed few documents relating to these
meetings. Attachment 3 at 13-14. However, Mr. Cloeren has indicated that other employ.'ees at
Cloeren, Inc. might be able to corroborate some of his allegauons |

Dr. Babin has consistently and emphatxcally denied havmg any knowledge, pnor to.
learmng ‘of Peter Cloeren’s guilty plea in 1998, that any of the contributions to his 1996
campmgn had been téimbursed by Mr: Cloeren or Cloeren, Inc. See, e.g., Deposmon transcnpt

of Brian Babin (“Babin depo ") at 151-152, 174-175.° In response to the Comm:ssnon s findings,

Dr, Babin state's that, when he first met Mr Cloeren in December 1995, he was “told by

Mr. Cloeren and several senior employees that he [Cloeren] was ‘a good arm-twister’ and that he
would ‘raise funds from friends, employees, relatives and business associates.” Attachment 7 at

4, Hewever, Dr. Babin “categorically denies that he made any statements to Mr. Cloeren which

~ could reasonably be construed as requiring, requesting, encouraging, intimating, or in any way

suggesting that Mr. Cloeren should_ devise an illegal 'scheme to circumvent the cameaign
contribution rules.” /d.. In his response to the Commission’s subpo_ena and order, Dr. Béb_in
claims that, .when Mr. Cloeren offered to write a $50,000 corporate check to the Babin |
Committee, “I explained to [6loerm] that campai-gn finance laws did not allo;v for corporate
contributions and that I could only accept coxllltr'ibutio.ns, in an amount of $1.000.” Attachment 8-

at 4 (Response of Brian Babin to Question 2.a); see also id. at 16 (Response of Babin Committee

’ The complete deposition transcripts of Brian Babm and Walter Whetsell are available for review in the
Office of General Counsel.
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to Question 4.a)

In his response to this Office’s request for further information on contacts between
Cloeren, Inc. émployees and Dr. Babin, Mr. Cloeren stated that his chief financial officer,
Paul Peveto, was present when the subject of fundraising was initially discussed in ﬁe parking
lot of one of Mr. Cl_oeren’s cémpanies. See Attachment 3 at 5 (Response to Question 3). In an
interview with staff of this Office, Mr. Peveto recalled this meeting, but stated that hé was
standing “a car length” away talking to.anc;ther Cloeren, Inc. employee, and_ did not hear _“any of
the details” of the conversation. Attachment 5 ;_t 11 (FEC interview with Paul Peveto); |
Attachment 9 at 1. In responding to this Office’s further inquiries, Mr Peveto “thiﬁk[_s]_ [he]
overheard certain things being said}’ including a comment ny Dr. Babin about not ‘caring “where
the contributions came from,” but does not recail aily “‘exact quotes.” Id. af {, 8 (Response of
Paul Peveto to Question 1). |

Concerning Mr. Cloeren’s account of the delivery of contribution checks, Dr. Babin
acknowledges that, “silb_seq;lent to the initial meetings with Mr. Cloeren, [he] visited Cloeren
Incorporated on several occasion§ and r-ece'i;ied ca.:'npai_gn checks from Peter Cloeren.”
Attachmen.t 7 at 4. This was piirportedly not an _unusual practice because, according'l to
br. Babin, he “personally picked up checks from dozens of individuals in 19 counties during the
1996 campaign.” Awmt 8 at 3 (Response of Brian Babin to Question 1.a), 14 (Respon_se of
Babin Committee to Question 2.a). In his.deposition, Dr. B,giain stated that he did not make any
“specific ﬁps” to Cloeren, Inc. to pick up .the checks; rather, such w.risits would have been
“incidental” to other campaign activities in th;: area. Babin depo at 116-117, 120. He further

testified that when he picked up the checks directly from Peter Cloeren, he did not recall any
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discussions of the contributions, and assumed they were from Mr. Cloeren’s friends, relatives,
business associates and employees. Babin depo at 127-129. 1% Dr. Babin claims that he did not
know any employment information about the contributors; “Mr. Clocren's secretary was to
provide that information to the Committee later.” Attachment 8 at 4 (Response of Brian Babin to

Question 1.a), 14-15 (Response of Babin Committee to Question 2.a). Dr. Babin states that, on

one occasion, his son picked up checks from Mr. Cloeren’s s.c;c.re.tarybut did not. talk to
Mr. Clocren. Babin depo at 116-117, 121; Attachment 8 at 3 (Response of Brian Babin to

Question 1.a), 14 (Résponse of Babin Committee to Question 2.a). Dr. Babin avers that, with
regard to *“[a]ll the checks we picked up [at Cloeren, Inc.], we were totally convinced that they

were legitimate checks.” Babin depo at 123.

. . . do you recall ever picking up contribution checks directly from Mr. Cloeren?
Yes. .

What conversations did you have when you picked up those contributions from him?
Very little.

What did he say?

.. . I would say “Thank you for your help.” and we might have just a short conversation about how
things were proceceding in Orange County.

Did you talk about the contributions at all?

Quite frankly, I don't recall any specific conversations.

Did you look at the checks at the time?

No.

How did he deliver them to you? )

They were in an envelope every time that 1 went there,

What kind of an envelope?

A white envelope.

Did you know the amounts of the checks?

No. .

Did you know how many were in there?

No, 1 did not.

Did you know who wrote the checks?

No.

Did he tell you anything about the checks?

No, he did not. I was making an assumption that they were friends, relatives, and business
associates of his, and employees.

ZOZQ2Qz020202020 >02020
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Dr. Babin testified that the first discussion he rgcalls having with Mr. Cloeren about these
co.nn'ibutions was after he-discovered that some of the checks were in the excessive amount of
$2,000. Babin depo at 125. This occurred “when one spouse signed a [$2,000] check on behalf
of the married couple . . . rather than both individuals signing separate checl.cs for $1,000 each.”
Attachme;xt 8 at 3 (Response of Brian Babin to Question 1.a), 15 (Response of Babin Committee
to Question 2..1;.). According to Dr. Babin, after he informed Mr bloeren that the checks T

exceeded the legal limits, Mr. Cloeren replied he would have the persons involved write new

checks. Babin depd at'126, 131-132. ‘Dr. Babin testified that when he examined some of the

-. checks at this time (early 1996), he became aware that some of the contributors were employees

of Cloeren, Inc., as a resﬁlt of meeting them on his previous visits to the facility. Babin depo at

130, 133-134.

Concerning the allegation that Dr. Babin indicated to Mr. Cloeren that “it would look
better” if contributors could be listed as working for other companies so as to further disguise the -
reimbursement scheme, Dr. Babin responds that he “went to the trouble of accurately and

comple_tely documenting employment information pertaining to all individual contributors

"because lie had no idea whatsoever that the -conn-i_buto_rs were 'pai‘t of Mr. Cloeren’s illegal

scheme.” Attachment 7 at 11. Mr. Cloeren stated that Paul Peveto furnished employment

information on the contributors directly to Dr. Babin, and that Dr. Babin also reportedly indicated

- to Mr. Peveto that “it would look better” to list different employers in the FEC reports,

- Mr. Peveto acknowledges that Dr. Babin telephoned him in April or May of 1996
seeking employment information on the contributors, but he initially informed FEC staff that he

did not recall Dr. Babin sﬁggting that “it would look better” if the contributors were not
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employed by Cloeren, Inc. Attachment 5 at 13 (FEC interview with Paul Peveto). In later

providing written clarification of the exchange, however, Mr. Peveto asserts that, aftér he

mistakenly told Dr. Babin that a Cloeren, Inc. employee had worked for another Cloeren-
controlled company and then corrected himself, Dr. Babin replied that “he would have liked it
better if [the Cloeren, Inc.] employee had worked for” the other company Attachment 9 at 4-5,

8-9 (Response of Paul Peveto to Question 2) Mr Peveto qualtﬁes his assertion by addmg “I am

not wxllmg to strpulate to an exact quote by Dr. Babm when in fact I caninot recall exactly what

. was satd eoo I1d ai'9' If the gist of what Mr. Peveto recalls is accurate, it appears to

cormborate Mr. Cloeren, because barring knowledge of an illegal scheme, itis unclear why Dr.

| Babin would care what company employed his contributors. As Mr. Peveto is uncertain of his’

_ recollections, however, it is difficult to place substantial _re;lia'nce on his statements. .'

In October 1996, Dr. Babin asserts that he called. Cloeren,' Inc. to discuss an article that
had just appeared in the Beaumont Enterprise. Attachment 10. The article raised duestio'ns

.about the number of contribtxtions to the Babin Committee from-Cloeren, Inc. employees..

_ Dr Babin clatms he told Mr. Peveto that he “expected everythmg to be legal," and that

" Mr. Peveto replxed that he would “pass it along.” Babin depo at 115 l48 150 Dr. Babin

describes Mr. Cloeren as bemg “very mdlgnant" and “angry” about the article, telling Dr. Babin

" that “he paid his employees good salaries” and that they could easily afford to make such

contributions. Babin depo at 135, 148. 159: sge also Attachment 8 at 20 (Response of Babin
Committee to Question 9.a). Dr. Babin testified that Mr. Cloeren specifically told him the

employee contributions were legal and had not been reimbursed by his company. Babin depo at
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151-152"'; see also Attachment 8 at 5 (Response of Brian Babin to Question 2.a).
Mr. Peveto does not recall having any conversations with Dr. Babin following the
publication of the Beaumont Enterprise article. Attachment 9 at 5, 9 (Response of Paul Peveto to

Question 3). However, he does remember Mr. Cloeren saying that “Dr. Babin and ‘his people’
had assured him this [reunbursement of contributions] was done all the time and the newspaper
artlcle was just polmcs » Id. (Response of Paul Peveto to Questlen 4. Though he “dxd no: thmk
any further about the statements made,” Mr. Peveto now “assume(s) that Mr. Cloeren had
communicated to DE* 'B'ahin’and *his people’ how he was raising funds.” Id. Mr Peveto’s
statements eorrobdrate Mr. Cloeren’s allegations Hovrever, given that Mr. Peveto’s |
recollectxons are based on hns account of Mr. Cloeren s comments rather his directly hearing Dr.
| Babin make incriminating statements and in light of his quahfymg statements (e &g., that he
*“‘cannot recall exactly what was said” dunng discussions referenced in the complaint), Mr
Peveto’s responses can not, by themselves, support a case for Dr. Babin’s alleéged complicityin -
_ the reimbursement scheme.
3 Respondent Walter Whetsell similarly denies allegations of his involvement in, or

knowledge of, the relmbursement scheme. Mr. Whetsell, who served as Dr Babm s campaign

" & Did Mr. Cloeser specifically say that these- fooatributions). were:nof reimbursed.by bis...- ..
corporation?

Yes. He said they were legitimate and that he paid his employees very fine salaries. He said that
he paid them more than most companies around there, and they could definitely afford to .
contribute to my campaign. It satisfied me.

Nothing was discussed about employee reimbursements?

Never. That didn't come up until after.

Nothing was discussed about bonus checks?

No. I never knew about that until he pled guilty.

PO>R
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manager for a few weeks in early 1996 and thereafter provided consulting services to the
campaign, claims that the first time he talked with Mr. Cloeren was in mid-September 1996,
when he attended a Babin fundraiser at Mr. Cloeren’s home. Deposition transcript of

Walter Whetsell (“Whetsell depe") at 76; Attachment 8 at 31 (Response of Walter Whetsell to
Question 1 a) Mr. Whetsell’s testimony eonﬂncts with Mr. Cloeren s account of dlscussmg
employee reunbursements with Mr. Whetsell in the spring of 1996 when Dr. Babm was mvolved
in a run-off elecnon. See Attachment 3 at 11. Mr. Whetsell states that he had a “brief |
conversation™ with M¥- "Cloeren at ihe'Septexnber fundraiser, duriné which M. Cloeren told him
“that he had given to the campaign the maximum allowable contribution and that he wishea he
could do more .for the campaign.” Attachment 8 at 31 (Response of Walter Whetsell to
Question l.e). Mr. Whetsell adamantly deni_es assistihg with the reimbursement_ scheme, and
denies discussing the employee reimbursements with Mr. Cloeren at any time during 1996.'2

Mr. 'Wh'etsell further denies ever discussiné the scheme with Dr. Babin in 1996, claéming he had
no hxoWledge of possible employee reimbursements before 1998. .Whetsell depo at 95, 102-103.

On February 12, 1998, as part of the criminal investigation, the FBI interviewed most of

' the employee contributors, as well as M. Cloeren and Dr. Babin. When asked about aliegat.ions

Mr. Whetsell, in 1996 did you ever encourage or assist in the rembursement of conmbutlons by

12 . . Q:

Cloeren employees?

A: No.

Q: Did you ever suggest or imply to Mr. CloerenﬂmtheorCloeren.lnc couldremburseenployees
for their contributions ta-the Bebin campaign?~ - ..., .. . :

A: No. .

Q: In 1996, did Mr. Cloeren ever tell you, ever inform you, ever indicate in any manner whatsoever,
that he or his company was reimbursing employees or their family members for eonmbunons to
Dr. Babin's campaign?

A: No. '

Q: Did Mr. Cloeren ever discuss with you any bonuses given to employees in return for their
contributions to the Babin campaign?
No.
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that Cloeren, Inc. employees had been reimbursed for their contributions to the Babin
Commiittee, Dr. Babin re_sponded “I had no idea anything like that was. going on.” Attachment 4
at 14 (FBI interview with Brian Babin). On the following day, as previously mentioned, the FBI
recorded telephone conversations between Mr. Cloeren and Dr. Babin, and then between

Messrs. Cloeren and Whetsell. As a result of his interview, Dr Babm was aware of the FBI’s

interest when the recorded conversation oceurred

Several times during his conversation with Mr. Cloerert, Dr. Babin claims that he was
unaware of the reimbursemient schiemé, e.g., “You [Mr. Cloeren] ne\rer. told me a thing.
Paul [Peveto)] never told me a thing. . . . I never knew what vtras goingon. I don’t recall any
conversations.” Anochment 6 at 6. While Dr. Babin informs Mr. Cloeren that he advised |
Mr. Peveto eﬁer the pnmary election to “be careful about how the checks are made,” he prefaces
this remark by. asserting that he never knew “what was going on down there.” /d. at S.
Dr. Babin’s statement that he believed the FBI was attempting to “find out if any of the checks
were mailed” because “[t]hey’re looking for mail fraud,” id. at 7, is son;ewhat- different than
Mr. Cloeren’s recollection of the exchange: “Dr. Babin said that he had learned it was a good
thing that he -had picked up the contributiorrs himself, or else they eou.ld have us on mail fraud.”
Attachment 3 at 15 (Response to Question 7). Dr. Babin’s statements, while largely exculpatory,
should be viewed in the context of his prior knowledge that the FBI was mvestlgatmg an illegal
reimbursement scheme. _. .. _

The transcript of the conversation betweer: Messrs. Cloeren and Whetsell, Attachment 6
at 9-14, is somewhat cryptic. Although Mr. Whetsell discusses with Mr. Cloeren the issue of

how the employee contributions were raised and collected, id. at 10-11, he does so in a
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hypothetical manner, telling Mr. Cloeren “we don’t know the answer to this question and don’t
want to know.” Id. at 11. Wltile Mr. Whetsell makes no statements that directly suptaort the
allegation in the complaint that he “confirmed [in that conversation] Babin’s knowledge of the
conduit contributions,” his speaking in hypothetical, rather than actual, terms, appears extremely
cautious, as if, he too, was concerned about the ongoing cnmmal investigation.

In reviewing the FBI interviews wnth the émployee contnbutors Attachment 4 it a;pears
that, while several Cloeren, Inc. employees met Dr. Babin or heard- him speak at various
campaign events, théy provided no information regarding his alleged partici;tation in,or
knowledge of, the contribution reimbursement schente. However, Ch_eryl David - Mr. Cleeren's
personal secretary in 1996 - indicated in a proffer to this Office that she believed Dr. Babin knew
the true source of the contributions: | |

During phone conversations with Dr. Babin on more than one occasion,

Dr. Babin would make statements to me thanking me for all of Peter
Cloeren’s help, noting that the campaign contributions really helped his

campaign, with such statements being made in a fashion that I understood
Dr. Babin knew how Peter Cloeren was making the contributions and that
Peter Cloeren or The Cloeren Company was the source of the funds.

Attachment 11 at 2 (emphasis added).

In a follow-up 'int_erview with staff of this Office, Ms. David stated that she never
discussed with Dr. Babin whether the employees were being reimbursed, or even which

individuals had contributed to his campaign. Attachment 5 at 1-2 (FEC interview with

Cheryl David). Although-Ms. David apparently interpreted Dr. Babin’s statements to mean that

he knew of the reimbursements, the expressions of gratitude she attributes to him do not, on their
face, corrot:orate her impression, and she was unable to provide any specific stateménts made by .

Dr. Babin that show he was aware of the reimbursements. Ms. -David, who made a reimbursed
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$1,000 contribution to the Babin Committee by check dated March 1, 1996, added that Dr. Babin

. must have known that she did not have $1,000 to spare because “he knew me a little bit.” Id. at

2. She told FBI investigators that she had no personal contact with Dr.. Babin or his staff
regarding her contribution. See Attachment 4 at 26-(FBI interview with Cheryl David).
Dr. Babin has mdlcated that he was unaware of her contnbunon in 1996; when shown a

contributor chart that mcluded Ms. Davnd, he testified that the only comnbutors he recogmzed as

Cloeren Inc. employees at the time were Paul Peveto and two other ot_ﬁcers at the company. See

Babin depo at 133-137"

ln addition to mtervwmng the employee contnbutors this Oﬁice. also sought mformatmn
about the employee contributions from other representatwes of the Babin Comnuttee
Ryan Erwin, who served as campaign manager during the general election campaign, remetnbers
the September 1996 Beaumont E.nterprise article about the Cloeren, .In'c. employee contributions,
but does not recall discu.ssing it with Dr. Babin, Mr. Whetsell or anyone else. Attachment 5 at 6.

Mr. Erwin states that he was excluded from the Babin Committee “inner circle™ - consisting of

" Dr. Babin, his wife Roxanne and Walter Whetsell — and was not involved in mising funds for the

caniphign. Id. In hel; responsn to t'his.Ottﬁce’.s written questions, Roxnnne Babin states that she
“was not aware of the pnssibility_ that reimbursements had actually been made until February
199'8'. I became aware from media coverage in June of 1998 thnt Peter Cloeren was found guil-ty
of reimbursement.” Attachment.12 at 8.. She states that.she bad conversations about the
reimbursements with Dr. Babin and Walter Whetsell in 1998., but dhes not recall any details. /d.

at 8-9.
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The only physical evidence offered by Mr. Cloeren regarding Dr. Babin’s alleged
knowledge and participation in the relmbursement scheme consists of three handwntten letters
from Dr. Babm to Mr. Cloeren. Attachment 13. Two of these letters ask Mr. Cloeren to assist -
the Babin Committee in raising funds for the 1996 campaign. Id. at 1-3. While some of the
language in these letters, which includes such phrases as “get[tmg] the money machine’ going

again,” id. at 3, could be construed as mdlcatmg an awareness by Dr Babin of the

reimbursements, this Oﬂit_:e believes these letters do not on their face unambiguously suggest his

' complicits' in the cotiitibution scheme: In the third letter, s'ent shortly after Peter Cloeren pled -

‘guilty in the criminal matter, Dr. Babin emphasizes how “sony' heis “about what happened asa
result of the campaign contnbut:ons from 1996 » ld at 4. While Mr. Cloeren inay have viewed -
the letter as an attempt by Mr. Babin to convince Mr. Cloeren to “stop cooperating with the FBI
and news-reoorters.investi'gating Babin’s conduct,” see Complaint, such an interpretation does
not follow inexorably from Dr. Babin’s expression of sympathy.
| Finally, it appears that the DOJ has previously determined that the evidence against

Dr. Babin and his committee did not warrant the filing of any criminal charges against them. .-
Before the filing of the-complaint,. Michael Bradford, the US. Attorney Who prosecuted

Peter Cloeren and Cloeren Inc., reportedly disclosed that Dr. Babin “is no lortger the subject of
any investigation, and no charges against him.are anticipated.” Beaumont Enterprise, June 25,

1998, at 6A."* Another news report stated that “FBI investigators concluded neither Babin nor

his campaign staff knew that the contributions from Cloeren employees were illegal.” Orange

1 See also Houston Chronicle, June 25, 1998, at 21-22A (“Federal agents investigated Babin's role and will
bring no charges against him, Bradford said™); The (Southeast Texas) Examiner, June 25-July 1, 1998, at 6
(“Bradford said that Brian Babin is not a target of any future investigation™).
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Leader, August 8, 1998.

In sum, basédonthis Office’s investigation, there appears to be de.mmm
prove that Dr. Babin, Mr. Whetsell, or the Babin Committee assisted or participated with
Peter Cloeren to illegally reimburse contributions to the Babin Committee, or that they had

provides some cxedil_)le evidence which raises questions about tl;en' involv;:n-t m the
reimbursement scheme, the investigation has not uncovered suti'icie:_xtly_ solid additional evidence
to corroborate his piiffiary allegations. Some of these allegations are based on conversations to
which only Mr. Cloeren and Dr. Babin or Mr. Cloeren sind Mr. Whetsell were party, aid Dr.
Babin and Mr. Whetsell have denied Mr. Cloeren’s versions under oath, leaving this Oﬁii_:t_: with
conﬂictixig.and irreconcilable statements. |
Because this Office believes that further investigation into the reimbursed contributions is
unlikely to produce concrete evidence that Dr. Babin, Walter Whetsell or :the Babin Committee
participated in or knew of the illegal activit)-v, we recommend that the Commission (1) take no
further actjon against Walter Whetsell in this matter and close the file as to him; and (2) takeno
ﬁlrt'h_er.action agmnst Brian Babin and the Babin Committee with regard to the allegation nm
- they knowingly and willfully assisted Cloeren, Inc. in making corporate contributions in the

name of another and k.nowingly accepted such contributions.
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3, DeLay Flight Texas on August 29
As stated earlier, the Commission found reason to believe that Brian Babin and the Babin

Committee imowingly and willfully violated 2 U.S.C. §§ 4’41f and 441b(a) by receiving a

. corporate contribution when Cloeren, Inc. pand for Rep. Tom Delay to fly to a Babin campalgn

event on August 29, 1996 Mr. Cloeren alleged in his eomplamt that Dr. Babm had asked hun to

ﬂy Rep. DeLay from his home district in Sugar Land, Texas to Orange, Texas for the event.

Dr. Babin reimbursédCloeren, In.c. for the $f,320 cost of the flight by check dated July 31, 1998.
In its response to tlle_Co'r:irnission’s findings, the Babin Committee traces its “confusion”

regarding the payment to Mr. Cloeren’s impatience with the planning of the event. Attachment 7

at 18-19. Mr. Cloeren “essentially assumed control of rescheduling Congressman DeLay’s visit
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and so eﬂ'ectively e;:cluded . - - Dr. Babin from any of the preparations for the rescheduled
t....Dr. Babin was compietely unaware of the specifics of the arrangements made to
transport Congressma:i DelLay.” Id. at 19. Dr. Babin denies asking Mr. Cloeren to pay fo.r the
flight. Attachment 8 at 5 (Response of Brian Babin to Question 2.a), 18 (Response of Babin
Ct;mmittee to duestion 7.a). Inhis Aepositiom Dr. Babin reasserted his lac.k of knowledge about
the payment of the ﬂihght, adding that his campaign manager,-i.l&;n F.rwm, was- handlmg th:. .

logistics of the event before Mr. Cloeren assunied control. Babin depo at 180-184. This Office

" did not learn any more-details concerning the flight arrangements ﬁﬁm either Mr. Erwin,

Mr. Whetsell or Ms. Babin.
‘The Babin Committee states that it became aware that Cloeren, Inc had pa.ld for the flight

in late July 1998, “as more and more details of Peter Cloeren s 1llegal activities became pubhc
Attachment 7 at 19. The Babin Committee “recognized its obligation to pay” for the ﬂlght after

conﬁrmmg that a political committee associated with Rep. DeLay had not reported it as an'in-

" “kind contnbutxon Id. Dr. Babm clmms that, when he realized that the payment for the ﬂlght

was a corporate gontnbutlon, he “xm_medxately wrote a personal check™ and sent it to Cloeren,
Inc. ‘Babin depo at 189.

Pursuant to Commission regulations, 5 candidate committee must pay, in advance, the
usual charter cost for ust-s of an airplane if an.y persbn travels on behalf of the candidate_using an
airplane leased by the corporation. and the corporation is not licensed to offer c.:ommercial travel
services. See 11 C.F.R. § 114.9(e). Because Cloeren, Inc. phid f;)r the flight \_\ritliout receiving
advance payment from the Babin Committee, the payment constituted a corporate in-kind

contribution to the Babin Committee. See 2 U.S.C. § 441b(a)_.
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The Commission’s finding that the violation was knowing and willful was partly based
on an unrefuted allegation that Dr. Babin asked Mr Cloeren to pay for the flight, together with
his alleged involvement in the reimbursement scheme. At this juncture, there does not appear to _
be a sufficient basis for proving that the failure to pay for the ﬂitght was a knowing and willful

violation by the Babin Committee, pamcularly in hght of Dr. Babm S sworn testxmony that he

- -

was not mvolved in makmg the flight arrangemems and did not have -any knowledge of the

. corporate contribution until 1998. Accordingly, this Office recommends that the Commission

take no further actxon‘agamst Brian Babin with regard to his alleged role in the vnolauon

4, Dr. Babin’s Flight to e, Texas on tember 14. 1996

Conceming the remaining allegation a-gainst Dr. Babin and his committee, the

-Commission found reason to believe they each violated 2 U.S.C. §§ 441b(a) and 441a(f) .in

connection with Dr. Babin’s air travel from Nacogdoches, Texas to Orange, Texas on

Septemﬁer 14, 1996.

~ Onthedatein question, a fundraiser for Dr. Babin was being held ;t_ Mr. .Cloeren’s '
residence in Olj.ange. Mr. Cloeren had all.eged that Dr. Babin flew from Nac_ogdoches to Orange o
on a private plane _pro_w)ided by a supporte'r, failea to report ihe :cost of the ﬂig,_ht_ as an in-kind
_contribution, and “told Mr. Cloeren to keep the matter.qui-et." See; Cor;!p_laint. The sgppc;ner .
would appear to be Wayne Reeh, who made the following statement ta 'm FEC investigator:. *_. .
have a friend [Warren Landry] who is a pilot and owns a plane. I asked him if he would fly

Babin from Nacogdoches to Orange, Texas [approximately 150 miles]. It didn’t cost me

anything. Iarranged it.” Attachment 5 at 17 (FEC interview with Wayne Reeh). Mr. Reeh
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assumed that that flight “was probably recorded as an in-kind contribution. But I don’t know.”
Id. at18.

In response to the Commission’s findings, Dr. Babin claimed to have “no recollection” of
the flight. Attachment 7 at 20. However, the Babin Committee, in response to.its ubﬁoena and
brder,'referenced a September 14, 1996 flight from Jacksonville, Texas. to Orange, Texas.
Attachment 8 at 20 (Response of Babin Committee to Question 8.b).As Jacksonville is roughly
adjacent to Nacogdoches, this particular ﬂi;ht would appear to be the same one referenced in
Mr. Cloeren’s co:;ipﬁﬁt;_ The Babin Committee states that, after a rally in Jacksonvilleon

September 14, 1996, Dr. Babin was flown to Orange by Warren Landry in a Cessna 172 owned

by Mr. Landry. /d. at 19-20 (Response of Babin Committee to Questions 9.a and 9.b).



|
D

'
—

MUR 4783 30
GCR #5

gt

Because it appears that Mr. Landry was providing the contribution in his personal

capacity, and since, according to FEC reports, he did not make any other contributions to the

'Babin Committee in 1996, the Babin Committee appears to have lawfully accepted the in-kind

contribution. Accordingly, this Office recommends that the Commission take no further action
against the Babin Committee with regard to the ﬁndmg that it vmlated 2US.C. §§ 441b(a) and

441a(f) in connection wuh the September 14 1996 flight. -

—_— ~ Concerning the disposition of Dr. Babin, smce the
conuibuti.cm appears to have been from a lawful source, andlin light of the Mous
recommendations made in this Report, this Office recommends that the. Commissio.n- take no
fuither action against Dr. Babin in MUR 4783,.and'close the file with respect to him.

C. Cl;beren Inc. Emplovees o .
Of the 11 remaining respondents who allowed their names to be us?d to effect

contributions in the name of another, three appeared to have detailed knowledge of the

relmbursement scheme: Mike Lucia, Che!yl David and Roben H. Ewing Jr. The Commxsslon

authonzed a letter to these respondems counsel stating that it “agrees that it will not take further

action against Mr. Lucia, Ms. Davnd and Mr. Ewing, provided they cooperate fully with _the
Commission’s in.vatigat_ion in this matter and provide information without restriction.as to its
use....” This Office sent a letter to Cloeren. Inc. official Paul Peveto _containiné similar

language. Because these employees have fully cooperated with this investigation by submitting
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to informal interviews and by providing affidavits and other additional information concerning
the reimbursed contributions, we recommend that the Commission take no further action against
Mike Lucia, Cheryl David, Robert H. Ewing Jr. and Paul Peveto, and close the file with respect

to each of them. : ' o
Based on the responses of the seven other straw-donor respondents supplemented by

P
FBI interviews and interviews with staff of thxs Office - it appears that these respondems were
not actively involved in the reimbursement scheme and possessed little information of use to this
investigation, beyontﬁhexr recollections about the circumstances of their contributions to the

Babin Committee. The Commission has, in the past, found reason to believe, but not further

pursued, straw donors not actively involved in such reimbursement schemes and who may have '

contributed out of a sense of obligation because, e.g., they were em[.al'oyees _qf the main actor
See, e.g., MURs 4177 (Heurani) (reason-tb-believe findings but no further action _agsinst
employee straw donors who were pressured to contribute and who each made one contribution
for $1,000), and 4582 (Gadhia) (no further action taker_n against empl_oyee conduits who had K
minor roles in reimbursent scheme). - _ |

These seven Cloeren Inc. emplo_fees or family members appear to have had such a
relationship with the individual who asked them to contribute; Peter Cloeren. None of them
appear to have played a central mle in the illegal aetivities, and each of them made, ;: tl't'e most,

two contributions of $1,000 to the Babin.Coromittee, Based on these facts. as well as the fact

'_ that they have all cooperated with this investigation, this Office recommends that the

Commission take no further action against Tony Dallas, Nancy Dallas, Jack Tindel,

Cyndi Tindel, Joe Sanders, Nancy Sanders and Leigh Ann (Lisa) Peveto, and close the file with
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respect to each of them. With regard to each of the straw-donor respondents, this Office
recommends that appropriate admonishment language be included in the letters sent to them.

D. Conciliation with the Babin Committee
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IV. RECOMMENDATIONS : .

33

<

Find reason to believe that Peter Cloeren knowmgly and wnllfully violated 2 US.C.

" §§441aand 441 -

Take no™fiifther action against Peter'Cloeren and Cloeren, Inc., send an admox_xi-shmem
letter and close the file with respect to them.

“Take no further action against Walter Whe.ts'ell, and close the file with respect to him.

Take no furthér action agairist Brian Babin, and close the file with respect to him.

Take no further action against Brian Babin for Congress and Thomas E. Freeman, as
treasurer, with respect to allegations that they knowingly and willfully assisted
Cloeren, Inc. in making corporate contributions in the name of another, that they
knowingly received such contributions, and that they accepted a contribution from a
prohibited source in connection with the chtember 14, 1996 airplane flight of

Bna_n ‘Babin.

Take no further action against Mike Lucia, Robert H. Ewing_ Jr., Cheryl David,
Tony Dallas, Nancy Dallas, Jack Tindel, Cyndi Tindel, Joe Sanders, Nancy Sanders,
Paul Peveto and Leigh Ann (Lisa) Peveto, serid admomshment letters and close the

file wnh respect to each of them.

slew ”‘Z/{MA%

| _ gm-;nce M. Noble

General Counsel



